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IN THE UNITED STATES DISTRICT COURT..J:i:jY'" " ',<:~
FOR 'tHE M!DDLE DISTRICT OF NORTH CAROLS F;~En ',','

I I It'l' ~ ' \ 1_•.. , ..a"" 'W , ,

\
,..-...\ 1_ "'till 1'''''1." ~''''''

ABC , INC., ) ... .:., ~'.,. ~, • ." •.,.. 0... ;-,1
" ~. ~...~,..., w, c. , ~';~

) , ...'..> b, /' " /.
\V" :", .... ,.1

Plaintiff, ) , I "". '-: ....
.. ~ I'. ~..,..', \ ' .. '~r) ..... ,.! it",'. \ ,/

'"'~--v. ) CIVIL AC~ION NO. 1:97CV00090
)

PR!MET!ME 24, JOINT WNTURE, )
)

Defend.ant . )

BULLOCK, Chiet Judge

For the reasons stated in the memorandum opinion filed

contemporaneously herewith,

IT IS ORDERBD that the parties shall appear before the court

for hearing on the .cope of any court-ordered remedy at 2:00 P.M.

on Thur.day, July 23, 1998, in Greensboro, North Carolina.

IT IS FURTHER ORDERED that prior to the scheduled hearing

the parties shall meet and con~.r and endeavor to reach agreement

on the seope ot any court-ordered remedy and be prepared to

pre.ant any propoaea agreement to the ~ourt at the hearing.

July II.,; , 1998
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)
)
)
)

) CIVIL ACTION NO. 1:97CV00090
)
)
)
)

IN THE UNITED STATES DISTRICT COURT
FOR TH~ MIDDLE DISTRICT OF NORTH CAROLIN

'\i

v.

Defendant.

Plaint.1ff,

ABC, INC.,

PRIMETIME 24, JOINT VENTURE,

MlMQRANpUM OPINION

BULLOCK, Ch1ef Judge

This case presents a copyright dispute arising under l?

U.S.C. § 119 (the "Satellite Home Viewer Act" or nSHVA") and. 1'7

U.S.C. § 501 ~~. The case is presently before the oour~ on

Plaintiff·s motion for summary judgment. For the reasons that

follow, the court will grant Plaintiff's motion and find

Defendant liAble for copyright infringement. 1

~A1so pending before the court is Plaintiff's motion to
strike the jury demand presented in Defendant IS answer. The
court's rUling on Plaintiffls motion for summary judgment moots
consideration of the motion to strike because the only remaining
issues bear on the equitable remedies sought by Plaintiff, which
are questions for the court rather than a jury. sa. 9 Charles A.
Wright' Arthur R. Miller, Federal Practice and Procedure S 2312
(2 d ed. 1995).
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BACKGROUND

P.4

The material taots are not in dispute and are established by

the plea~ings, ~eposition., declarations, and exhibits furnishea

by the partie•.

The Plaintiff, ABC, Inc. ("ABC") owns and operates the

television station WTVO in Durham, North Carolina. WTVD is a

primary network station of The ABC Television Network and

televises the programming of that network on Channel 11 within

its local market. The local market is the geographic area

encompassed within WTVD I e ,"prec'-ict'ed Gra.de B contour." sae. 17

U.S.C. S 119(d) (11) I The predicted Grade B contour i. a circular

area extending approximately seventy-tive miles from the base of

WTVO's t~ansmitting tower, located five mile. east of Garner,

North Carolina. It represents,the'predicted reach of WTVD's

~roadcast signal. The signal is strongest at the center of the

contour. At its boundary, 'fifty per cent of the households are

estimated with fifty per cent accuracy to receive a broadcast

signal of Grade B intensity fifty per cent of the time.

Defendant PrimeTime 24, a Joint Venture ("PrimeTime") is a

satellite carrier. It is engaged in the business of uplinking by

satellite the programming of various ~roadcast networks'

television stations an~ reselling the programming of these

2
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stations to satellite dish owners throughout the co~~try. From

early 1989 to the present date, PrimeTime has uplinked by

satellite and resold to dish owners looated within WTVD'e local

market the signals of various distant television stations

affiliated with The ABC Television Network. The ABC network

programs broadcast by those distant television stations

substantially duplioate the ABC network programming broadcasts by

WTVD. Although a subscriber in Raleigh to which PrimeTime has

sold its servioe will receive the network and local programming

ot WKRN (ABC's Nashville affiliate) and KOMO (ABC's satellite

affiliate), it will not receive any of the loc~l news, public

service announcements, or commercials broadcast by WTVD.

PrimeTime relies upon the statutory oopyright license

available to satellite carriers under the Satellite Home Viewer

Act (IISHVA"), 17 U.S.C. § 119, for the right to uplink and

transmit ABC network programming. SHVA grants to sacellite

~arriers a limited and conditional compulsory lioense to uplink

distant network broadcast stations by satellite and retranamit

the programming of tho.e stations to oertain eligible hOllseholas.

SHVA define. eligible households a:s those that "cannot receive,

through the use of a conventional outdoor rooftop receiving

antenna, an over-the-air signal of Grade B intensity (as detined

by the Federal Communications Commission) of a primary network

3
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station affiliated with that network" and have not "within 90

days befor.e the date on which that household sUbsoribes [to

receive network programming via satellite] .. subsoribed to a

cable system that provides the signal of a primary network

station affiliated with that. network." 17 U.S.C. § ll9(d) (10) (A)

" (B). This restriction on eligibility is known as the "white

area restriction" because it limits eligible households to those

in areas that are not served by local television stationa and

have rot recently received oable television. SHVA also requires

the satellite carriers to pay royalties for every subscriber and

furnish broadoast networks a monthly list of the names and

addresses of their new subscribers and a list of terminated

subsoribers. The networks then compile the subsoriber list for

each local television market and provide them to their local

affiliates. The local affiliates are charged with the

responsibility of challenging any subscriber in its local market

that it believes ineligible to receive network programming via

satellite.

Prim.Time has taken the p08ition that because the purpoae of

SHVA was to prOVide persons that could not receive clear pictures

on their television set with access to network programming via

satellite, whether or not a potential subsori~er is eligible

depe~ds upon the clarity of the broadca8t picture that the

4
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Bubscriber receives. PrimeTime has systematically incorporated

this interpretation of SHVA into its screening procedures.

Almost all of PrimeTimels subscribers are signed up by

independent distributors such as DirecTV. PrimeTimels

distributor contracts permit the distributors to authorize

subscribers to receive network programming through PrimeTime

after the distributor asks about the household's reception of

over-the-air network stations. PrimeTime prOVides a specific

script for that purpose. The potential subscriber is asked three

questions in order to determine wh~ther or not PrimeTime will

provide network programming: (1) 'If he intends to use the

service for private residential purposes; (2) If he has received

cable 8.rv~ce within the last three months; and (3) If he can

receive an acceptable over-the-air picture with a conventional

rooftop antenna. Before asking the third que.tion, PrimeTime

suggests that its distributors tell potential subscribers that,

if they say they receive an acceptable quality picture, they will

not be eligible to receive network services. PrimeTime also

conducts training and monitoring of ita distributors'

customer-service personnel in order to ensure that only

subscribers that claim to have a poor quality pioture receive

theira.rvices. PrimeTime never tested the signal strength at

any of its subscribers' households prior to this suit. Former

5
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PrimeTime CEO Sid ~mira testified that although a signal streng~h

test is necessary "to be totally determinative ll of whether a

household could receive a Grade B signal, Amira Dap. at 100,

PrimeTime found suoh testing lito be too expensive and

nonconclusive [sic] as to whether the household gets a viewable

aoc:eptable picture." .I.Q., at 105-06.

ABC and the other broadcast networks have taken & different

interpretation of SHVA. ABC believes that SHv,A's restriction of

eligible households to those that "cannot receive, through the

use ot a conventional outdoor rooftop receiving antenna, an

over-the-air signal of ' Grade B in~en.ity," 17 U.S.C.

S 119:(d) (10) (A) I constitutes an objective teet of signal strength

that satell;te carriers oan forego only at their peril. However,

the networks and the satellite carriers have not been able to
.,~."

agree upon an industry standard for conducting such measurements.

When a network station challenges the eligibility of

PrimeTimels subscribers under the white area restriction,

PrimeTime's practice is to send letters and questionnaires to the

aubscribers involved, informing them that their eligibility has

been challenged and that, unles. they can provide information

confirming their eligibility, their service will be terminated.

In the Raleigh-Durham market, ~rimeTime took the adaitional step

of sending such questionnaires to every subscriber through the

6
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end of 1997 who lived in zip codes located w~thin WTVD's

predictea Grade B contour--whether or not WTVD had challenged

their eligibility. The cover letter accompanying this

questionnaire informed the subscriber of ABC's suit. The letter

sets forth PrimeTime's position that it "is not authorized to

distribute satellite transmissions of network television stations

to househola. that can receive an 'acceptable' over-the-air

signal from their local network station through the use of a

conventional rooftop reoeiving'antennA. 1I (Levi Decl. Ex. N).

The letter also informs the subscriber that ABC is seeking an

injunction that would prevent PrimeTime from distributing any ABC

network programming to any satellite dish user in the

Raleigh-Dur~am area. If the subscriber believes that he "cannot

receive~ clearly using a conventional rooftop antenna," id..,

the letter requests him to complete and return the accompanying

questionnaire. The questionnaire asks the subscriber to describe

his type of residence and indicate his reception of WTVD by

checking boxes labelea "clear," "snowy," "ghosting," "sparkle,"

"lines," or "other. 1I The questionnaire also asks if the

subscriber has a conventional television antenna on his roof. If

not, the subscriber is asked to indioate whether he believes the

reception with such an antenna would be clear or poor. He is

then asked to baae his conclusion on one or both of two options~

7
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"prior experience with a rooftop antenna" or nneighbor's

experience with a rooftop antenna." (!.d.) The majority of those

responding indicated that they did not receive a clear picture

uaing a rooftop antenna. Those who did receive a clear picture,

as well aa tnose who did not respond to the questionnaire, haa

their network programming terminated. Although PrimeTime at one

time had approximately 35,000 subscribers in the Raleigh-Durham

market, that number was down to about ll,700 as of April 2, 1998,

with an additional 2,700 scheduled for deauthorization.

PrimeTime continues to accept new subscribers on the basis of

their representations that they dd not receive a clear picture,

rather than conducting any signal strength tests. After this

lawsuit wa~, filed, between February 1, 1997, and November 30,

1997, PrimeTime signed up 221 sUb.cribers who live in Garner or

Clayton, towns within six miles of WTVOls broadcast tower.

After failing to resolve its differences with PrimeTime

regarding SHVAls requirements, ABC filed suit in January 1997.

ABC alleged that PrimeTime's uplinking ana rebroadcast of distant

network affiliates and its failure to submit complete subscriber

lists on a timely basis constitute infringements of ABCls

copyrights in its network programming under 17 U.S.C.

IS 119(a) (3) and (a) (5). ABC seeks declaratory and injunctive

relief as well as attorney's fees and the 'costs of this action.

8
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DISCUSSION

P.11

PrimeTime a••erts that genuine issues ot ~a~t remain .s to

(1) whether or not it provided servi~e to households that were

not "unserved" within the meaning of SliVA; (2) whether any

violations of the statutory scheme were "willful or repeated;1l or

(3) whether it engaged in a "pattern or practice" of willful or

repeated violations. The court will address each of these issues

in turn.

• Because there is no dispute as to the underlying facts o~

this caBe, ,the question of whether or not PrimeTime' s actions

constitute copyright violations is simply a matter of law. To

e8tabliah a prima facie ca.e of copyright infringement, ABC must

show that it holds the copyrights for the televised exhibition of

the network programs ~ithin WTVD's local market and that

PrimeTime has broadcast these network programs ~ithout obtaining

a license. saa H.R. Rep. No. 103-703, at 13-14 (1994). There is

no dispute that ABC holds the ~opyri9ht in the programming

carried by the ABC television network and broad~ast by WTVD.

There is also no dispute that an affiliation agreement between

ABC and WTVD grants the latter the right to broadoast ABC
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television network programming and provides the former with

standing to sue for infrir.gements by PrimeTime within WTVD's

local service area. Finally, there is no dispute that PrimeTime

has resold and transmitted the programming of The ABC Television

Network to numerous subscribers within WTVD1s local market

without obtaining a liaense from ABC to do so. primeTime'.

resale of ABC network programming therefore constitutes a

copyright violation, unless PrimeTime can fit within the

compulsory license ereatea by Congress in the Satellite Home

Viewer Act ("SHVA"). sa CgJmnb1a P;!ctllre' y. ProfespionaJ Real

EstAte Inyoetcrl Inc· 1 eGG F.2d Z7B , 282 (9th Cir. 1989) (IIA

plain reading of the [copyright act's] transmit clause inaicates

that it. p~rpose is to prohibit transmissions ana other form. of

broadca~t1ng from one place to another without the copyright

owner I s permis.sion.") .

A. The Sat81 J ito HCrne Vi ewer Act '" SHYA" )

Congress adopted SHVA in 1988 in order to facilitate the

delivery of broadcast network programming by satellite to dish

owners who, because of distance or other factors, are unable to

receive an acceptable signal from a local television station

affiliated with that network. Congress had two purposes in

passing the Act: (l) to enable households located beyond the

10
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reach of a local affiliate's broadcast signal to obtain access to

network programming via satellite: and (2) to preserve the

existing national network-local affiliate television program

Qistri~ution system. saa H.R. Rep. No. lOO-B87(I) &~ 8 (1988),

~rinted in 1988 U.S.C.C.A.N. 5577, 5611.

The Act createa a limited and conditional statutory

copyright license for satellite carriers au~horizin9 them to

uplink a distant network broadcast station--without securing that

s~ation's consent and without having to purchase in the open

market the copyrights in the programming·-and retransmit that

station's programming by satellite for "private home viewing" to

so-called "unserved" households. SHVA defines an flunserved."

household as one that (1) "cannot receive, through the u.e of a.

conventional outdoor rooftop receiving antenna, an over-tne-air
','.,

signal of Grade B intensity (as defined by the Federal

Communications Commission)," 17 U.S.C. 5 119(d) (lO) (A), and

(2) haa not recently received network programming by mean. ot

c.~le television, 17 U.S.C. 5 119(a) (10) (B). PrimeTime argues

that whether or not a household is served or unserved turns on

the sub.criber's reported picture quality. The court cannot

agree. The statute says nothing about the television viewer's

clarity of reception. Rather, the plain language of the statute

adopts the FCC'S definition of a Grade B signal to determine

11
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whether a household is eligible. CBS Inc·, et 61 y ~~;meTime

~, No. 96-3650-CIV~Nesbitt (S.D. Fla. May 13, 1998), at 14.

PrimeTime disputes that SKVA has a plain meaning and argues

that the statute is ambiguous because the FCC nowhere defines "an

over-the-air signal of Grade B intensity." The legislative

history of this section of the statute references 47 C.F.a

S 73.683(&), a regulation which aetin.s "field strength

contours. ,,3 PrimeTime argues that the FCC's definition of median

fiel~ strength contours haa nothing to do with whether a

particular household can receive, through the use of ~

conventional outdoor rooftop antenna, an over-the-air signal "of

Graa.e a intensity." Although Section 73.683 (a) concededly was

'The FCC detine. field strength contours ae follows:

(a) In the authorization of TV stations, two field
strength contours are considered. Thes. are specified
aa Grade A an4 Grade B and indicate the approximate
extent of caverage over average terrain in the absence
of interference from other television stations. Under
actual condition_, tne true coverage may vary greatly
from these estimate. because the terrain over any
.pecific ,path is expected to be different from the
average terrain on which the field strength charts were
b••ed. The required field strength, F(SO,SO) I in as
above one microvolt per meter (deu) for the Grade A and
Grade B contours are as follows.

Grade A (dBu) Grade B (dBu)

Channels 2-6
Channels 7-13
Channels 14~69

68
71
74

12

47
56
64
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drafted with other purposes in mind, Congress can clearly adopt

by reference, in whole or in part, any portion of the Code 0:

Federal Regulations which it considers relevant to defining a new

statutory term. It is apparent that Congress has done so here.

SWAts reference to "an over-the-air signal of Grade B intensity

(as definec:l by the Federal Communications Commission)" most

naturally refers to the dBu's required for a signal of Grade B

strength for each particular channel. WTVD broadcasts on

Channel 11. Reading SHVA togeth.r with Section 73.683(a}

produces the conclusion that an unserved household in WTVD's

local market is one that cannot receive a signal of 56 dBu with a

conventional outdoor rooftop antenna and has not recently

received network programming via cable television.

PrimeTime also argues that SHVA cannot be read to require

individual testing becau.e there is no industry standarc:l on how

signal .tre~h is to be measured. The FCC regulations, for

example, do not define how the signal strength at a subscriber's

household should be meaBured. The FCC directs that field

strength measurements shall be made utilizing a receiving

antenna, elevated thirty feet above the ground ana oriented

toward the strong••t signal, an~ mea.urea over a mobile run of at

least 100 feet. see 47 C.F.R. § 73.686(b} (2). The satellite and

broadcast industries have been unable to agree on the proper

13
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method of measuring signal strength at individual households.

Nevertheless, PrimeTime cannot rely on the lack of consensus on

how to measure signal strength to justify its failure to conduct

measurements of any kind.

PrimeTime next argues that the court should look beyon~ the

plain meaning of the statute because requiring ~rimeTime to

forego a signal-strength test in a subscriber's household only at

its peril would produce the "absura" result of driving every

satellite carrier out of busin.... Although each test would cost

from $lS0.00 to $200.00, each subscriber pays only $4.00 to $7.00

per month tor network programming 'services from PrimeTime. It is

an accepted canon of statutory in~erpretation that when the

literal application of a statute produces a result IIdemonstraely

at odds with the intentions of ita drafters, [then] those

intention. must be controlling." Griffin Y. QC'~"DjQ Cgntractors·

~, 4Se U.S. 564, 571 (1982). Because o~ the unavoidably

subjective nature of this inquiry, courts should apply with

caution the "absurd result n exception to the enforcement ot a

atatutels plain meaning.

Where the language ot a statute is clear in its
application, the normal rule is that we are bound by
it. There is, of course, a legitimate exception to
this rule . . . . Where the plain language of the
statute would lead to patently absurd consequences that
Congress could not ~sejbl¥ have intended, we need not
apply the language in such a fashion. When usea in a

14
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proper manner, this narrow exception to our normal rule
of statutory construction does not intrude upon the
law-making powers of Congress, but rather demonstrates
a respect for the co-equal Legislative Branch, which we

. assume would not aot in an absurd way.

This exception remains a legitimate tool of the
Judiciary, however, only as long as the court acts with
self-diacipline by limiting the exception to situations
where the result of applying the plain language would
b., in a genuine sen•• , absurd, ~ .•. , where it is quite
impossible that Congress could have intended the
result, and where the alleged absurdity is so clear as
to be obvious to most everyone. . .. [L]oo.e
invocation of the 'abaurd result' canon of statutory
conatruction createe too great a risk that the court is
exerciaing its own WILL instead of JUDGMENT, with the
eoneequenee of substituting ics own pleasure to that of
the legislative body.

fUblic Citizen v. United St.tel 'Qg~lt of ,Iustice, 491 U.S. 440,

470~71 (1989) (Kennedy, J., concurring in the judgment>' (emphasis

in ori9ina~) (internal quotation marks an~ citations·omitted).

Even if the plain meaning of the statute produce. an absurd

result/ for the court to correct this error "the meaning

genuinely intended but inadequately expressed must be absolutely

clear, II United St-tes y X-Citement Vigeo. Inc, 513 U.S. 64, 82

(1994) (Scalia, J., dissenting). Otherwise, the court "might be

rewriting the statute rather than correcting a teehnioal

mistake." !.d.

PrimeTime points to portions of the legislative history

which it argue. demonstrate that Congress would not have wanted

the satellite carrier. driven out of business. ~ H.R. Rep.

15
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No. 103-703, at 15 (1994) (Congress capped the number of

households to be tested in a transitional site measurement

testing scheme at five per cent of the satellite carriers I

subscribers in any looal market II [i)n order not to impose undue

financial burdens on satellite carriers"); H.R. Rep.

No. lOO-SS7(I), at 19 (198B) (stating that satellite carriers

must be rea.onably diligent in avoiding and correoting violations

\I through an internal compliance program th.at ineludes methods of

conti.im&tion of houaehold eligibility such as customer

questionnaires, sample site signal meaaurements, and periodic

audits"). The court finds that consideration of SHVA's

legislative hi.tory would not help PrimeTime. because ehi.

legislative hiseory repeatedly indicat•• that SHVAla test for an

unserved. houaehold depends upon the mea.urement of the local

affiliate'S signal strength.. The House Report accompanying the

1988 bill repeatedly state. that the purpose of SHVA is to

provide network programming to those that cannot receive a

sufficiently strong signal. sea H.R. Rep. lOO·887(I), at 15

(liThe distribution of network signals is restricted to unserved

households; that is, those that are unable to receive an adequate

over-the-air s:Lgnal .... "); i.Q. (IIIn essence, the statutory

license applies in areas where the signals cannot be received via

rooftop antennas or cable. 11) ; id. at 18 (liThe bill confines the

16
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license to the so-called 'white areas, I that is, households not

capable of receiving a particular network by conventional rooftop

ant.ennas .... "); H.R. Rep. No. 100-SS7(!!) I at 26 (1988),

reprinted 1n 1985 U.S.C.C.A.N. 5638, 5655 (a subscriber's

household IImust be able Co receive the signal of a primary

network station to fall outside the definition of unserved

hou••hold") (internal quoeation mark. omitted) .

Thi. understanding wa. replicated in the 1994 amendments to

S~, whioh aid not alter the definition of an unserved

hous.hold. The Rouse aeport stated that Congress enacted SHVA so

that "household. that cannot rece~ve over-the-air broadcasts or

cable can be supplied with television programming via home

satellite .dishes." B.R. Rep. No. 103-703, at 5 (1994). The

"white area restriotion" limiting delivery of network signals via

satellite to unserved houaeholds "aotually refers to those

geographic area. where subscribers are unable to receive the

si;",1 Of " particular network over-the-I;r." S. Rep.

No. 103-407, at 5 n.2 (l994) (emphasis added). An unserved

hou.ehold "must not be able to receive, through the use of a

conventional outdoor rooftop antenna, an over-the-air signal of

Grade S intanaity as defined by the FCC. ThiS Qh~ectjye test ~aD

be accomplished b¥- actyal rDeAIUrement." rd. at 9 & n.4 (emphasis

added); UA a.l.s,g H.R. Rep. No. 103·703, at 13 (II (-'I'1he household

17
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must not be able to receive, through the use of a conventional

outaoor rooftop antenna, an over-the-air signal of Grade B

intensity as defined by the FCC. This js aD ohjectiye te1t4

ACComplished hy act lt " measurement,") (emphasis added); and id.

at l4 n.6 ("The term 'predicted Grade B contour' as used in this

Act refers to the area referred to currently in Rule 73.684 ot

the R~le8 of Federal Communications Commi8sion, as the area

predicted to receive a signal from a network station of at lea.t

Grade B intensity). By contrast, the definition of an 'unserved

house~oldl in Section 119(d) (10) refers to the use of a

conventional outdoor rooftop reQe~ving antenna to receive 'an

over-the-air signal of Grade B·intensity' a. de~ined by the FCC.

thAt intensity.") (emphasis added).

Although the plain language of SHVll produces a hard re8~lt

for PrimeTime insofar as it requires that satellite carriers may

torego signal-strength testing only at their peril, II [tlhe remedy

for any di.satisfaction with the results in particular cas•• lies

with Congrea. and not with this court." ar1 ffj n, 458 U. S. at

576. Altho~gh Congress may amend SHVA, this court may not. This

court conclude., &S did the Southern District of Florida in CBS,

that Congre•• clearly defined a Grade S signal baaed upon the

FCC's objective standard and not on Whether a household receives

18
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a picture ot acceptable quality. SA& CBS at 17. SHVA therefore

defines "unserved household" by referenee to the FCC's objecti.ve

standard ~nd not by finding that the household receives less than

an acceptable picture quality.

B. 2r jm. Facie CAl. gf Copyright Int:1psement t~dar

Section 119 ,,) (5) 'A)

A satellite carrier that makes "willful or repeated

secondary transmissions II ot network p~ratm\in9 to households

that are not "unserved U is su1:lject to the remedies for copyright

infringement found in Section 501 ~~. PrimeTime bears the

burden of proof about whether a subscriber'S household is

eligible under SHVA to receive network programming via satellite.

s.a 17 U.S.C. S l19(a}'(5} (D). In support of its argument that
,

its subacribers in WTVD'e market are in tact eligible, PrimeTime

offers only three items of evidence. Pirst, each of its current

subscribers respondea to a PrimeTime questionnaire by stating

that he does not receive a clear picture. PrimeTime argues that

picture quality correlatea with signal strength and thus one can

inter that the.e respondents do not receive a Grade B signal. s

JThis argument is inconsistent with the testimony ot former
PrimeTime CBO Sid Amira: U{W]e fina the [signal strength]
testing to be too expensive and PPPconc1"SiYe [siC] as tQ whether
the hQu8.bQld~etlj! a Viewable acceptable picture. II (Amira Dep.
at 10S-06 (emphasis added). In written testimony SUbmitted to

(continued ... )
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Second, a subscriber must pay for network services; it is not

~undled together with other services. primeTime argues that one

can infer from the fact that subscribers pay extra for network

programming that they do not receive adequately strong signals.

Third. PrimeTime submits the report of its expert witness,

stating that at ~ive of fourteen subscriber homes tested within

WTVD's local market, WTVD's signal was below Graoe B strength.

This evidence falls woefully short of carrying PrimeTimels

burd~n of proving that its subscribers are in fact eligible. All

that it proves is that six o~ PrimeTime'. subscribers within

WTVD's local market are eligible .. PrimeTime argues that the

court should not read SHVA to require a signal-strength te.t as

the only acceptable evidence of whether a household can receive a

signal of Graoe B intensity. PrimeTime argues that a

subscriber l
• declaration that he could not receive a clear signal

constitutes sufficient evidence of eligibility. In support of

this position, PrimeTime cites portions of the legislative

J ( ••• cont inued)
the United States Copyright Office regarding proposals to modify
SHVA, Sid Amira made other statements that undermine PrimeTime's
ourrent position: II ($]igna1 strength poe. nQt correlate with
picture quality, II (Pl. 's Reap. to Oef. IS Surreply Mem. in Opp In

to Pl. 's Mot. for Summ. J., App, A, at p. 4) (emphasis added) i

n(T]he SHVA test dQA. ppt correlate to picture quality in a
significant number of households," (!.d. at p. 3) (emphasis
added); and "Ng correlation was found between signal strength and
picture quality," (~. at p. 5) (emphasis acided).
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hiseory which it believes indicate that Congress was primarily

conoerned with providing network programming by satellite to

those who could not receive adequate pictures over the air. ~

H.R. Rep. No. 100-887(I) at 18 (some households "cannot receive

clear signals"); H.R. Rep. No. lOO-SS7(II) I at 19 (small

peroentage of television households "oannot now receive clear

signals"), is;1. at l5 (SHVA addresses the problem that millions of

"households are in areas where the receipt of otf-air network

signals is not possible or is of unacceptable quality").

PrimeTime also cit.s a portion of the legislative history which

it believes indicates that Congress specifically contemplated use

of subscriber questionnaires to determine subscriber eligibility.

s.aa H.R. aep. No. 100-8S7(I) t at 19 (II [P]os.ibilities for

error . . . (may] occur despite reasonably diligent efforts to

avoid them (because of variables such as customer self-reporting

and engineering tests of signal ad.equacy)").

Even considering SHV,A's legislative history, however, the

court cannot agree with PrimeTimels argument. First, the

referenoe to "customer self-reporting" is ambiguous insofar as it

is equally likely to refer to the other prerequisites for

eligibility (~.a" the customer'S private home use of network

programming and. the houBehol~'s lack·of recent cable servi~e).

More importantly, Congress rejeoted the ~ill proposed by
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PrimeTime and other satellite carriers that would have permitted

viewers to receive network services by satellite if they

submitted affidavits indicating that they did not receive

adequate service over the air. The rejection of a proposal

analogous to PrimeTime's present interpretation of SKVA provides

clear evidence that the statute does not mean what PrimeTime says

it means. sa. Tlnner Y. United States, 483 U.S. 107, 125 (1987);

cas, No. 96-36S0-CIV-Nesbitt (S.D. Fla. May 13, 199B) at 29~30.

Because PrimeTime cannot carry its burden to demonstrate

subscriber eligibility, it cannot avail itself o~ S~IB

statutory license in order to broadcast network programming to

its subscribers in WTVD's local market, with the exception of the

five subscribers which testing revealed do not receive a signal

from WTVD of Grade B intensity.

SHVA provides that a copyright violation exists where a

satellite carrier makes the Ilwillful ~ repeated secondary

transmission" of a primary transmission made by a network station

to a subscriber who does not reside in an unserved household. 17

U.S.C. § 119{a) (S) (A) (emphasis added). SHVA's use of the

disjunctive "or" means that liability will accrue for either

"willtul" secondary transmission or nrepeated" secondary

transmission. PrimeTime argues that it has not acted willfUlly

unless it knew that ita acts constituted infringement. ABC
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argues that PrimeTime acted willfully if its accions were not

accidental. The court need not resolve this dispute oecause

PrimeT1m~'s secondary transmission of network programming to

ineligible households was clearly IIrepeated" within the meaning

of SHVA.

SHVA's legislative history indicates the phrase "willful or

repeated ,. was meant to have the same meaning as those words were

used in the Cable Compulsory Licensing Act, 17 U.S.C. S 111. SA&

H.R. Rep. No. lOO-887(!), at 21 ("The words 'willful or repeated I

a~e used in the same context in section 119(a) as the words are

used in section 111{c) ."). A defendant has acted Willfully or

repeatedly within the meaning of Section 111 where it has been

grossly negligent in complying with its statutory duties. S&&

H.R. Rep. No. 94-1476, at 93 (1976), ~prjnted in 1976

U.S.C.C.A.N. 5659, 5708 (II 'Repeated' does not mean 'merely more

than once'i rather, it denotes a degree of aggravated negligence

which borders on wilfulness. II) ; CgJumbia Eicturee Indps .. Inc, Y,

Liberty C,b1e. Inc" 919 F. Supp. 685, 690 (S.O.N.Y. 1996)

(defendant liable for nwilltul or repeated II violations upon a

finding that "on several occasions, the defendant could have or

should have known of ita responsibilitie8 under [the Act] and

that detenaant continuously disregarded its obligations."). The

requirement of gross negligence comports with the congressional
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